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EXECUTIVE SUMMARY

Most indigent defense experts agree that independence and meaningful statewide oversight of
indigent defense services enhances the quality of services rendered within that state’s system.
However, ensuring independence and creating meaningful statewide oversight takes time, a good deal
of effort and careful planning. This report is designed to assist members of the bar, state legislators,
criminal justice system planners, and others who are interested in effectuating positive change in the
indigent defense systems in their own states.

The most important role of a successful state oversight body or commission is to insulate the
defense function by providing a measure of independence to the indigent defense system from political
and judicial influence. Without such independence, the likelihood of successfully improving indigent
defense services is greatly diminished. The ABA’s Ten Principles of a Public Defense Delivery
System' set a benchmark against which the quality of an indigent defense system can be measured, and
the first of these principles calls for independence in the public defense function and in the oversight of
the system. Throughout this report, we discuss the importance of, and ways to achieve, independence.

Forty-two states have created some form of a statewide public defender agency or commission
that can provide oversight for indigent defense services. Next to providing independence for a state’s
mdigent defense system, one of the most critical roles of a state commission is to act as an oversight
body by monitoring costs and caseloads, or going further to ensure the quality of indigent defense
services by developing indigent defense standards, such as performance standards and caseload limits,
and overseeing compliance with those standards. In many states, oversight is provided exclusively
through a state commission or oversight board. However, the level of the commission’s authority, and
thus effectiveness of such oversight, is frequently linked to the level of funding provided by the state.
The greater the state funding, the greater the influence a commission is normally able to have over the
quality of indigent defense services being provided among the localities. Because of the importance of
funding, this report separately discusses states with full state funding and those with partial state
funding.

Currently, 28 states have fully state-funded indigent defense systems.” Most of these states
have some sort of state commission, although some have a state public defender program but no
commission. Most states that fully fund their indigent defense systems - with a few exceptions - have
higher quality indigent defense programs; however, the level of funding and oversight provided are
additional factors. In some states that provide partial funding of indigent defense, a state appellate
comimission or agency has authority over appellate cases only. In other partially-funded states, a
statewide commission has been created that has partial authority over indigent defense. The partial-
authority commission is often handicapped by an inability to exert authority over, or to provide a
meaningful financial incentive to, localities that create and fund their own indigent defense systems.
In this report, we discuss the limitations of commissions that control supplemental state funding to
counties, with some specific examples. In addition, we provide examples of systemic litigation that
have helped to move some states toward increased indigent defense funding and positive reform.

' Attached to this report as Appendix B.

? Alaska, Arkansas, Colorado, Connecticut, Delaware, Florida, Hawaii, Iowa, Kentucky, Maine, Maryland, Massachusetts,
Minnesota, Missouri, Montana, New Hampshire, New Jersey, New Mexico, North Carolina, North Dakota, Oregon, Rhode
Island, Tennessee, Vermont, Virginia, West Virginia, Wisconsin, and Wyoming. (In some of these states, local
governments contribute office space and/or a small portion of additional funding.)
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This report also discusses the various issues to consider in creating a state commission or state
oversight model. The critical features of a successful commission, including independence, effective
oversight and adequate funding are cited throughout this report. We touch upon effective leadership
qualities as well as the need for accurate and reliable indigent defense data in fulfilling a commission’s
oversight role. Other features of a commission are also discussed, such as the location of the agency
within the state government and the actual structure of the commission, including size, length of
membership, and responsibilities. Many examples are provided from various states. Finally, the report
discusses characteristics and roles of a successful study commission or task force, which often
precedes the creation of a statewide commission or agency but may also be created with the goal of
Improving or revising a current system.

. J
"“*:m:vr“:

Developing meaningful statewide oversight takes time, but it is our hope that this report will
serve to assist those who are up to the challenge.
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INTRODUCTION

In 1963 1n Gideon v. Wainwrith,3 the U.S. Supreme Court held that, in felony cases, an
indigent criminal defendant’s Sixth Amendment right to appointed counsel is a fundamental right
necessary to ensure a fair trial and the fundamental human rights of life and liberty. Gideon
further held that the right to appointed counsel applies in the state courts under the due process
clause of the Fourteenth Amendment, thus placing an obligation on state or local governments to
furnish indigent defendants with counsel in criminal trials. The right was also applied to direct
criminal appeals in Douglas v. California, 372 U.S. 353 (1963). Four years later, the right to
counsel was extended to juveniles in delinquency proceedings resulting in confinement. /n re
Gault, 387 U.S.- 1 (1967). In 1972, the right to counsel was still further extended to apply to any
criminal defendant who is sentenced to incarceration, including petty offenses and misdemeanors.
Argersinger v. Hamlin, 407 U.S. 25 (1972).

The Supreme Court’s expansion of the right to counsel includes numerous types of cases
and proceedings,’ however these four opinions form the core group that necessitated major
changes among states to ensure that these rights are carried out. A number of states, moreover,
have expanded the list, extending the right to counsel to cases not recognized by the U.S
Supreme Court.

Since the Gideon decision, states have adopted varying approaches to fulfill the Court’s
mandate to provide counsel at government expense to indigent persons in criminal (and various
other) proceedings. However, the Court has never ruled that a state’s central government must
establish and fund the right to counsel; the duty to provide counsel may be discharged either by
a state’s central government, local governments, or some combination of both. In fact, in a
majority of states, the responsibility for indigent defense services is now entirely a state
responsibility: both funding and oversight are at the state level. In other states, indigent defense
services remain primarily a county responsibility. In still other states, indigent defense is a
shared responsibility between the state’s central government and local governments.

Over time, the clear trend across the country has been towards full state funding or
increasing the state’s share of funding. As of July 2006, 28 states provide full funding for
indigent defense expenditures through state funds. Three other states provide more than 50
percent of the expenditures through state funds. Seventeen states provide at least S0 percent of
the expenditures through county funds. Finally, only two states (Pennsylvania and Utah) fund
their indigent defense systems entirely through county funds. (See Table 2 below.)

} 372 U.S. 335, 344-45 (1963).

* The U.S. Supreme Court’s right to counsel jurisprudence includes the following cases and proceedings: Powell v.
Alabama, 287 U.S. 45 (1932) (capital cases); Gideon v. Wainwright, 372 U.S. 335 (1963) (felony trials); Miranda v.
Arizona, 384 U.S. 436 (1967) (custodial interrogation); In re Gault, 387 U.S. 1 (1967) (juvenile delinquency
proceedings); U.S. v. Wade, 388 U.S. 218 (1967) (lineups); Coleman v. Alabama, 399 U.S. 1 (1970) (preliminary
hearings); Alabama v. Shelton, 535 U.S. 654 (2002) (suspended or probated sentence may not be imposed unless
counsel was provided for underlying offense). The Supreme Court has also recognized “a narrow category of civil
cases m which the State must provide access to its judicial processes without regard to a party’s ability to pay court
fees.” M.L.B.v. S.L.J., 519 U.S. 102 (1996) (indigent parent has a right to transcripts in appeal of termination of
parental rights case).



There is also a clear trend among states to develop some sort of statewide oversight. In
many states, both those with a statewide public defender program and those without, oversight is
provided exclusively through a state commission or oversight board. Normally, these bodies are
charged with setting policy for indigent defense services and advocating for state resources. But
in other states, the oversight is provided by the chief public defender, and there is no commission.
Still, in several states, the commission provides some statewide oversight but lacks full authority
over indigent defense services; for example, some states have commissions that oversee
appellate cases only. (See Appendix A, Statewide Indigent Defense Systems: 20035, for detailed
information on the state systems and oversight bodies.)

The consensus among indigent defense experts is that state oversight is a desirable
structure. Currently, 42 states have some sort of statewide body providing oversight for some or
all indigent defense services, whether that body is some type of commission or a public defender
agency. Seven states have no commission or body providing such oversight. Two states
(Tennessee and Florida) are unique in that their indigent defense system is headed by elected
public defenders in each of the state’s judicial districts.” Due to the independent nature of
elected officials, there is no statewide oversight body governing these public defenders; but in
both states, the public defenders belong to a membership organization.

The goal of an indigent defense system must be to provide not just efficient, but quality
indigent defense services. The ABA’s Ten Principles of a Public Defense Delivery System
(attached as Appendix B) provide a benchmark for measuring the quality of such a system and
the services it provides. The first of these ten principles addresses the most important criteria
necessary for quality indigent defense services, independence and oversight.

STATE AUTHORITY AND FUNDING
Indigent Defense Systems of the 50 States

The following table provides an overview of the different indi gent defense systems that
exist across the country by state and the year i which the system was created. Forty-two states
have some sort of statewide agency or commission for mdigent defense services: column (A)
shows 11 states with a state public defender program and a state commission; column (B) shows
nine states with a state public defender program without a commission; column (C) shows five
states with a state commission and a state director; column (D) shows ten states with a state
commission with partial authority; and column (E) shows seven states with a state appellate
commission or agency. As shown in column (F), seven states have no state commission or
agency; except for Maine, these states have county-funded and county-controlled mdigent
defense systems.

* While Tennessee has publicly-elected district public defenders, there is a state post-conviction death penalty
commission.

'Y‘ s, ) i
\“«mv.‘n/



TABLE 1

INDIGENT DEFENSE SYSTEMS OF THE 50 STATES®

(4) (B) (C) (D) (E) (F)
State State State Appellate
State PD State PD Comm'n, Comm'n - Comm’n

with Comm’m without Comm’n State Director Partial Authority or Agency No State Comm'n

State Year State Year State Year State Year State State Prior Study
Est. Est. Est. Est. - Comm.

CO 1969 RI 1942 MA 1983 NV 1971 CA AL Yes
MD 1971 DE 1953 NC 2000 KS 1981 IL AZ Yes

HI 1972 NJ 1967 OR 2001 OH 1984 D ME Yes
KY' 1972 VT 1972 VA 2004 IN 1989 Mi NY Yes
NH?® 1972 NM 1973 ND 2005 OK 1991 Mms® PA Yes

CT 1974 WY 1977 sc 1993 TN SD

Wi 1977 AK 1980 LA 1994 WA ur

MO 1982 IA 1981 NE 1995

MN 1986 wyv 1989 TX 2001

AR 1997 GA 2003

MT 2005

As displayed in the first three columns of Table 1, the overwhelming majority of the full
statewide bodies have been in existence for 20 or more years. In column (A), nine of the 11
states have had a public defender with a commission for 20 years or more. In column (B), eight
of the nine states have had a state public defender program for 25 years or more. While creating
a full state commission and/or statewide body for indigent defense generally takes time, the past
six years have seen marked change. Since 2000, seven states have moved towards creating a
new statewide indigent defense commission: Montana has created a statewide public defender
program with a commission; North Carolina, Oregon, Virginia and North Dakota have created

® Florida, which has elected public defenders in each judicial district or circuit is not shown here; the elected public
defenders belong to a membership organization but lack state oversight.

" The Kentucky Department of Public Advocacy was created in 1972, while the Public Advocacy Commission was
created in 1982 (see KRS 31.010 and 31.015).

® The New Hampshire Public Defender is a private, nonprofit corporation that was created in 1972 and is under the
general supervision of the New Hampshire Judicial Council (see NH RSA 604-B:5). In addition, an all-volunteer
Board of Directors oversees the program’s operations.

® Mississippi created a full commission in 1998, but the legislation was later repealed; it is the only state commission
legislation to have been completely repealed. Currently, Mississippi has three agencies that provide representation
i appeals and capital cases at the trial and post-conviction stages.

' Tennessee has a post-conviction defender office and oversight commission. Locally-elected public defenders
operate at the trial level in each judicial district without a state oversight body, similar to Florida.




new state commissions with state directors; and Texas and Georgia have created new state
commissions with partial authority.

Scope of Authority and Amount of State Funding

Next to providing independence for a state’s indigent defense system, one of the most
critical roles of a state commission is to act as an oversight body by monitoring the quality of
indigent defense programs and the services provided. The extent of a commission’s oversight
role can vary. A commission may monitor costs and caseloads, but a more active commission
may also develop a number of indigent defense standards and oversee compliance with those
standards. For example, a commission may develop and oversee compliance with attorney
performance standards, experience and training requirements, caseloads limits, and
compensation levels. However, the authority and effectiveness of a commission in this oversight
role can vary widely depending on the level of funding provided.

The relationship between state funding and an indigent defense oversight body’s level of
authority is inextricable and directly proportionate in most cases. The greater the amount of
funding provided by the state and therefore overseen by the oversight body, the greater the
influence a commission has over quality and type of local indigent defense delivery system(s)
used. Typically, the more responsibility localities have for funding mdigent defense services, the
less authority a state commission has over local programs.

Table 2 below provides an overview of states within several state and county funding
categories.



TABLE 2

Indigent Defense Funding of the 50 States

Full State Funding11 Agg‘;f;—tget‘: F:.“ Co.unty More Than 5(.)%
Funding unding County Funding
Alaska New Hampshire Alabama Pennsylvania Arizona
Arkansas New Jersey Kansas Utah California
Colorado New Mexico Oklahoma Georgia
Connecticut North Carolina ldaho
Delaware North Dakota IHinois
Florida Oregon Indiana
Hawaii Rhode Island Louisiana
lowa Tennessee Michigan
Kentucky Vermont Mississippi
Maine Virginia Nebraska
Maryland West Virginia Nevada
Massachusetts Wisconsin New York
Minnesota Wyoming Ohio
Missouri South Carolina
Montana South Dakota
Texas
Washington

As Table 2 shows, 28 states have fully state-funded indigent defense systems; another three
states have more than 50 percent state funding. Only two states have indigent defense systems
that are fully funded by the counties, but another seventeen states are more than 50 percent
county-funded.

In 2005, Montana became the most recent state to move to a fully state-funded indigent
defense system with a statewide oversight commission.' Although North Dakota was
previously fully state-funded, in 2005 North Dakota also created a new statewide indigent
defense commission with an executive director to oversee its system."’

Full State Funding
In our Judgment states that provide full funding for their indigent defense systems, with a

few exceptions,'* have better quality indigent defense services than those states that rely
primarily on county funds. Regardless of the system type (statewide public defender or a

"' In some of these states, local governments contribute office space and/or a small portion of additional funding.
* Montana Public Defender Act, S.B. 0146 (Mont. 2005).
P S.B. 2027 (N.D. 2005).

* Arizona, California, Georgia and Washington.



mixture of delivery systems), fully state-funded systems tend to have greater uniformity of
quality in indigent defense representation statewide. Increased quality 1s not strictly a function
of state funding; it is also a result of centralized oversight, whether from a commission or a state
public defender. We do not mean to suggest, however, that the funding of all statewide systems
1s adequate since many of the state systems do not receive sufficient financial support, and in
some instances, funding is woefully inadequate. Furthermore, in a few states with full funding
and statewide commissions, while the commission may have authority over indigent defense in
theory or by statute, in practice the ability of the commission to effectuate change is limited by a
number of factors, including inadequate funding, structure or composttion of the commission
itself.

Statewide Commissions, State Public Defender or State Director

Seventeen states have fully state-funded indigent defense systems that are overseen at
least to some extent by commissions. As column (A) of Table 1 shows, 11 of these states have
established statewide public defender systems: Arkansas, Colorado,'’ Connecticut, Hawaii,
Kentucky, Maryland, Minnesota, Missourt, Montana, New Hampshire, and Wisconsin. As
column (C) shows, five of these states have a state commission with a state director that
establishes indigent defense systems (public defender or other) for the entire state by county or
region: Massachusetts, North Carolina, North Dakota, Oregon, and Virginia. As noted
previously, the commissions have varying levels of responsibility, ranging from selection of the
public defender in Colorado, to active policy and standards development and oversight in
Massachusetts.

Statewide Public Defenders Without Commissions

As column (B) of Table 1 displays, nine states have fully state-funded public defender
systems without an oversight commission: Alaska, Delaware, lowa, New Jersey, New Mexico,
Rhode Island, Vermont, West Virginia, and Wyoming. In these states, the chief public defender
is appointed by the governor'® and is in charge of oversight and administration of the system
statewide. In such systems, the state public defender is not fully protected from the risk of
political influence, and the entire indigent defense system loses a measure of independence
which, as discussed later, is the primary concern and goal in creating a state commission.

As earlier mentioned, Florida and Tennessee have fully-funded indigent defense
systems'’ served by elected public defenders in each judicial district or circuit. Tennessee also
has a separate state agency that handles capital post-conviction cases. The elected public
defenders in these states belong to a membership organization but are not overseen by a
commission.

" In Colorado, two agencies, a public defender and an alternate defense counsel, each have separate oversight
commussions whose primary duty is to appoint the heads of the agencies.

' In New Jersey, Rhode Island, Vermont and West Virginia, the governor’s appointment 1s subject to confirmation
by the state senate.

" In Tennessee, a few local governments also provide a measure of funding.



Partial State Funding
In some states that provide partial indigent defense funding, legislatures have agreed to
create either: (a) a state appellate commission or agency; or (b) a statewide commission that

provides less than a full measure of oversight and policy development for indi gent defense.

State Appellate Commission or Agency

As shown in column (E) of Table 1, there are seven states with partial state funding that,
although they have no statewide public defender or commission for indigent defense at the trial
level, have either a state appellate or state post-conviction commission or agency: California,
Illinois, Idaho, Michigan, Mississippi, Tennessee and Washington. In these seven states,
mdigent appeals are funded directly by the state. Five of the states have established a statewide
appellate agency with a separate body that has some degree of authority over the agency (e.g.,
appoints a director, prepares the agency’s budget or develops standards): California, Hlinois,
Michigan, Tennessee (capital post-conviction only) and Washington. Two of the states have a
state appellate agency without an oversight body: Idaho and Mississippi. In California, a state
agency provides representation in direct capital appeals, while a board of directors oversees the
state capital post-conviction agency. In Mississippi, three state agencies provide representation
in capital trials, appeals and capital post-conviction cases, but they are without an oversight body.

State Commission, Partial Authority

As column (D) of Table 1 displays, state commissions with partial authority exist in ten
states: Georgia, Indiana, Kansas, Louisiana, Nebraska, Nevada, Ohio, Oklahoma, South
Carolina and Texas. In each of these states, counties retain important responsibilities for
mdigent defense services to varying extents. In some of these states, the state commission
oversees a portion of the state’s indigent defense services based on geographic areas or in
particular types of cases. In most partially-funded states, the state commission’s authority (or a
portion of it) derives from a relatively small percentage of state money that the commission
distributes to counties based on their compliance with standards and goals developed by the
COMMIsSion.

In four of the states that have established commissions with partial authority (Georgia,
Kansas, Oklahoma and Nevada), the commission’s authority is over a particular geographic area
or case types. In Georgia, where state funding is provided for felony and juvenile delinquency
cases, the commission has authority over indigent defense in those counties that have chosen to
optin to the statewide system. In addition, counties and municipalities may contract with the
commission to provide representation in misdemeanor cases. Approximately two-thirds of the
local governments have contracted with the Georgia Public Defender Standards Council. In
Kansas, the scope of the statewide commission’s authority occurs according to case type. The
Kansas Board of Indigents’ Defense Services is responsible for all felony and appeal cases. The
counties retain responsibility for misdemeanor and juvenile cases, but they may contract with the
commission to provide indigent defense services in those case types. In Oklahoma, state funding
and state authority exist through the Oklahoma Indigent Defense System for indigent criminal
and juvenile delinquency cases in all but the two largest counties who opted out of the state
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system. Similarly, in Nevada, seven of the state’s 16 counties have chosen to participate in the
state public defender system, while the other nine counties, including the two largest counties,
operate and fund their own systems and are therefore subject to no state oversight. While these
partial commissions were created to provide a measure of indi gent defense oversight along with
partial state funding, the distribution of state funds to the localities and indigent defense
providers does not directly depend on their performance (although Georgia is working towards
this). In this respect, the commission’s ability to control the quality of indigent defense services
1s quite limited.

5

Similarly, in South Carolina, the commission does not have the authority to withhold
state funding based on poor performance or lack of adherence to indi gent defense standards. .
Although the commission was created to oversee all indigent defense case types statewide, its
authonty is curtailed both by the fact that the state only funds a portion of indigent defense and
by its mability to control the disbursement of the limited state funds. South Carolina’s statewide
commussion, which merged with a prior state appellate commussion, provides state funding for
appeals and partial state funding to counties based not on performance, but on per-capita costs.
Although there is currently no incentive for the counties to mmprove their indigent defense
services, the current South Carolina commission is hoping to change this.

The Promise to Control Supplemental Funding

In the remaining five states with partial state funding and commissions with partial
authonty over indigent defense (Indiana, Louisiana, Nebraska, Ohio and Texas), all or part of the
commission’s authority flows — or was originally intended to flow — from supplemental state
funding that is tied to county compliance with state standards. County compliance is voluntary
in each of these states except Texas, where compliance with state standards is mandatory. These
states have primarily county-funded indigent defense systems (less then 50% state funding), but
created state commissions with some authority to control the disbursement of state funds based
on the county’s indigent defense performance or compliance with state standards (sometimes
called the “carrot-and-stick™ approach) in order to encourage counties to improve their indigent
defense systems. However, often such a commission does not wish to sanction local programs
by withholding the supplemental funds. That is, a commission may overlook a county’s non-
compliance because it realizes that removing supplemental state funding from a struggling
county pro %gam for failing to make improvements will only lessen mdigent defense services in
the county.

Although these commissions were created to have meaningful oversight, unless they are
able and willing to exert their authority to control the disbursement of significant state monies
based on the performance of a locality’s indigent defense system, such commissions may
ultimately have a minimal effect. The efficacy of such a commission in a partially-funded state
is dependent upon a number of factors, including: (1) whether the commission is actually able
and willing to control the monies disbursed to counties based on performance or compliance with
indigent defense standards; (2) the amount of state funds available for disbursement; (3) whether
the available state funds will cover a significant portion of the counties’ indigent defense
expenditures so that compliance with standards and systemic improvements are fiscally viable

'® Consider the example of the former Georgia commission, discussed below.



options for the counties; (4) the ability of the commission and its staff to review the performance
of the counties’ indigent defense services programs; and (5) the quality and reliability of the’
indigent defense data.

The Indiana Public Defender Commission, which is perhaps the most authoritative
commission in a partially-funded state, has the authority to withhold state funds from counties
that have volunteered to comply with commission standards and has threatened to do so on
several occasions. By exerting its authority through the control of state funds, the commission is
able to create a meaningful incentive for the counties to improve their indigent defense systems.
Counties have in fact increased their local indigent defense expenditures as a result of the
commission’s threat to withhold state funds. However, Indiana’s commission is not without its
difficulties. For example, although the commission has been able to monitor caseloads for
compliance with commission standards, the commission must rely on the self-reporting data of
the counties, and monitoring compliance with qualitative standards has proven difficult. Still, in
addition to its authoritative commission, Indiana, along with Ohio, also provides one of the
greatest percentages of state funding among the states with partial-authority commissions
providing supplemental state funding. In 2005, Indiana provided approximately 41% of the
statewide indigent defense expenditures."

In Louisiana, one of the tasks of the Louisiana Indigent Defense Assistance Board
(LIDAB) is to oversee the distribution of state funds to local judicial districts that have agreed to
be subject to the indigent defense standards created by the commission. Among these localities,
or parishes, the state funds are distributed according to felony caseload, felony trials, and the
amount of the Jocal indigent defense funds already available. However, to date, LIDAB has been
unable to effectively monitor compliance with its qualitative standards. In 2005, the state
provided approximately $10 million - just under 29% - of the statewide indigent defense
expenditures, in comparison with nearly $25 million - just over 70% - from the localities.’® The
funding from the localities comes entirely from monies received from local traffic tickets. In
addition, not all of the state expenditures are distributed to the localities; for example, some
funds are used for state appellate and capital post-conviction projects. In 2003, just under $3
million of the approximately $7.7 million was reportedly used for distribution among the local
parishes. Assuming the 2001 level of funding from the parishes in 2003, then just over 9% of
Louisiana’s statewide expenditures were actually state funds that the parishes received. Given
the limited amount of available state funds and the lack of qualitative oversight, LIDAB’s
authority and overall effectiveness in improving Louisiana’s indigent defense system is
significantly impeded.

In Nebraska, the Nebraska Commission on Public Advocacy provides indigent defense
services and resources to the counties through capital, appellate, and felony resource centers.
Originally, state contributions of up to 25% of the counties’ indigent defense costs were
contemplated at the request of the counties on the condition of compliance with indigent defense
standards. However, although legislation was passed that provided the commission with the
authority to control this supplemental funding, in the wake of a budget crisis, the funding was

" This percentage includes funding for the Indiana Public Defender Council, which is a statewide back-up center,
and also for the Indiana Public Defender, which provides representation in post-conviction cases and some appeals.
% 1n 2006, the state contribution increased to $20 million.



never fully appropriated. Today, Nebraska’s commission and its standards yield little authority. Ry
In FY 2004, the state provided less than 4% funding for indigent defense. F

The Ohio Public Defender Commission is charged with providing state funds to the
counties on a monthly basis to reimburse them for a portion of their costs for appointed counsel.
The commission also promulgates standards, and is charged with overseeing compliance with
these standards in its distribution of state funds to the counties. (By statute, these standards
include minimum - not maximum - caseload standards.) The Ohio commission has the authority
to control the distribution of state funds and to reimburse the counties for up to 50% of their
expenditures. However, unlike the Indiana commission, the commission does not exert its
authority to withhold funding. In 2002, Ohio contributed approximately 45% of the statewide
indigent defense expenditures, but by 2005, this funding had dropped to approximately 32% (and
is now believed to be below 30%).

In Texas, the Task Force on Indigent Defense develops policies and standards for
indigent defense services and distributes a small amount of state funds on a population-based
formula to complying counties. The task force also provides a limited number of discretionary
grants based on competitive bids from counties seeking funding for various programs (e.g., a
new defender office or video teleconferencing system). Unlike the other states that provide (or
were meant to provide) supplemental funding to counties that voluntarily comply with state
standards, Texas passed a state law, the Fair Defense Act (Senate Bill 7), that mandates county
compliance with minimal standards, including standards that cover indi gency determinations,
timely appointment of counsel and minimal standards for counsel. Thus, county compliance
with standards is both mandatory and a prerequisite to receiving state funds. However, in FY f}‘
2005, Texas contributed only 11% of the costs of indigent defense statewide. Since the ‘
implementation of Senate Bill 7 and mandatory standards, Texas has seen a significant increase
in indigent defense expenditures from the counties.

The Challenges of Supplemental Funding, and Lessons Learned in Georgia

The control of supplemental state funding was originally seen as a promuising approach to
encourage indigent defense reform. Over time, however, the approach has failed to encourage
the level of statewide improvement anticipated in most states that have adopted it. As state
funding remains inadequate, so are the incentives for compliance with state standards. Further,
the monitoring of compliance is difficult without a statewide system. Accurate and meaningful
data is needed to oversee compliance with caseload standards and to support the counties’
funding requests. Monitoring and validating indigent defense data is a large and time-consuming
task that requires sufficient staff. Even if a commission has the ability and staff to monitor data,
the data is often self-reported by the counties; without a uniform statewide data system and case-
counting method, the consistency and reliability of such data is questionable. Monitoring
compliance with qualitative standards is even more difficult. In order to provide meaningful
oversight, a commission needs a paid full-time director and staff. Too often, the commissions do
not have adequate staff to monitor the local programs and to assist the commission members -
who frequently have full-time jobs - in their oversight duties.
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A lack of resources and wide variations in the quality of representation continue to exist
in each of the states with partial funding and partial-authority commissions. With some
exceptions in Indiana and Texas, overall, relatively little statewide improvement can be
attributed to the supplemental funding model. Still, the existence of even a partial commission is
usually preferable to none at all.

The former partial-authority commission in Georgia, which provided supplemental
funding to counties under the carrot-and-stick approach, provides an example of a state in which
such a model clearly failed (as acknowledged by the state legislature). Until January 1, 2005,
indigent defense services in Georgia were established and primarily funded by each of the state’s
159 counties. Among the counties, three different delivery systems existed. Most counties .
employed the panel system in which the courts appointed attorneys from a list. In some counties,
all practicing attorneys were required to be on the panels (certain exceptions applied, for
example, attorneys working as prosecutors were exempted). Other counties employed a contract
system, and still fewer counties employed a public defender system.

The Georgia legislature created a state agency within the judicial branch, the Georgia
Indigent Defense Counsel (GIDC), to administer taxpayer funds to support local indigent defense
programs and recommend to the Georgia Supreme Court guidelines for the operation of the
programs. The court then created guidelines that the county programs were required to follow in
order to receive the state supplemental funds from GIDC. While the GIDC guidelines were quite
extensive, covering many topics including timing of entry of counsel, determination of eligibility,
appointment of counsel, requirements for the existence of performance standards, and
recommended caseload limits (following national standards), the supplemental funds covered
less than 12% of all indigent defense costs statewide.

Not only was the carrot provided by GIDC not sufficiently tantalizing to the counties, but
the stick it wielded was not sufficiently intimidating to foster improvements. Although GIDC
had the authority to withhold supplemental funds from counties that made inadequate attempts at
comphance with standards, it was reluctant to do so, both for fear of backlash from state
legislators and for fear of further depriving funds to a county whose indigent defense system was
already starved of resources. Thus, counties that failed to comply with some of the standards
nonetheless continued to receive state funds, and there was no real incentive for counties to take
steps to come into compliance.

Acting on recommendations of the Chief Justice’s Commission on Indigent Defense, '
the Georgia legislature abandoned the method for superior court cases (felonies and juvenile
delinquencies) and implemented a state-funded public defender system with centralized
oversight as of January 1, 2005 (as described above under State Commissions, Partial Authority).

Obstacles to State Assumption of Indigent Defense

*! Serious deficiencies with the system were documented in a 2002 report prepared by The Spangenberg Group. See
Status of Indigent Defense in Georgia: A Study for the Chief Justice's Commission on Indigent Defense, Part I
(December 12, 2002), available at http://www.georgiacourts.org/aoc/press/ide/ide. html.

11



As seen in Georgia, even when a partially state-fanded system 1s not working, state
assumption of all indigent defense services is not always feasible. There are a variety of reasons
for this. One major reason is funding. Some state governments are willing to contribute to
mndigent defense funding in an effort to encourage improvements among the locally-operated and
locally-funded indigent defense programs but are not willing, or able, to assume full fiscal
responsibility.

A second major reason why full state funding and oversi ght are not undertaken is the
strength of local, home rule. Local judges, in particular, are sometimes reluctant to cede
oversight of assigned counsel programs to a centralized state agency. Such judges assert that
they are in the best position to assess which lawyers are capable of undertaking court-appointed
cases. In addition, in some states where indigent defendants are largely represented by private
court-appointed attorneys, a fear exists that a shift to full state funding will result in the creation
of a statewide public defender system at the expense of the private bar.

Compromise and the Link to Funding

In a number of states without full state funding of indigent defense, persons seeking
creation of an indigent defense commission are faced with a dilemma. Do they compromise and
accept a structure that is less than what they hope for or walk away from the negotiating table,
hoping that in a subsequent legislative session, a system that contains all of the desired
components is created? For most advocates, to walk away from even minimal reform is difficult,
and they frequently accept a lesser program in the hope that it will ultimately lead to more
significant reform in the future.

Typically, the area in which the greatest concessions must be made 1s adequate funding.
In states such as Indiana, Louisiana, Mississippi, Nebraska, Ohio and South Carolina, advocates
for change welcomed creation of systems that they knew were not adequately funded. In all six
states, the indigent defense systems are likely still suffering from funding and caseload problems.
(In Mississippi, the new state system was repealed after one year. It is the only state commission
n the country to be repealed.) Still, most state governments have a much broader power to raise
revenue to fund indigent defense than most county governments. Again, funding is inextricably
linked to the ability of a commission or oversight body to institute positive reform. Without
adequate funding, it is extremely difficult to effectively induce local county programs to
implement minimum standards of performance.

Is Full Funding the Answer?

On the other hand, full state funding is no panacea. Consider the examples of Virginia
and North Dakota. Virginia has a fully state-funded system but the system suffers for several
reasons: (a) state statutes and legislative appropriations cap assigned counsel compensation at
extraordinarily low levels; (b) the legislature has been reluctant to expand the Public Defender
program; and (c) the legislature has under-funded those public defender offices that were created.
An effort is now under way to make improvements through the creation of a new Virginia
Indigent Defense Commission vested with authority over assigned counsel and public defenders.
However, so far the state legislature has agreed to appropriate enough funds to only shghtly raise
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the extremely low assigned counsel fee c;aps.22 In addition, although the legislature has agreed to
appropriate $1.9 million for 32 new public defender positions for the FY 2007-08 biennium, at
the same time, it will appropriate $4.9 million for 134 new prosecutor positions.

In North Dakota, although the state was fully funding indigent defense and a state
commission had existed since 1981, the system was seriously under-funded and lacked
independence, uniformity and effective oversight. Prior to 2005, North Dakota’s system relied
primarily on private attorneys working under contract with judges. Attorneys agreed to accept
flat fee contracts requiring them to handle an unlimited number of cases in a given county or
judicial district. The contracts created problems of independence and case overload, among
others, and had a deleterious effect on quality. Although the North Dakota Legal Counsel for
Indigents Commission had provided guidelines and technical assistance to the counties on
indigent defense, and reviewed costs and caseloads, it had no real authority. For example,
contractors across the state were not uniformly paid the $75 hourly rate that the Commission
recommended.

However, in 2003, the State Bar of North Dakota’s Indigent Defense Task Force was
created m response to a House Resolution to study indigent defense in the state. In large part as
a result of the work of the Task Force,” new legislation was enacted in 2005 that created an
authoritative oversight commlssxon and removed from the judiciary responsibility for the
indigent defense system.”* Among other responsibilities, the new seven-member commission,
with its appointed state director, reviews caseloads, creates statewide standards, and has the
authority to create public defender offices. With the creation of this new system, the North
Dakota legislature more than doubled the state funding.

Can Litigation Play a Role in State Action?

A number of state high courts have recognized their inherent or statutory authority to
order changes in the state’s indigent defense system when the current system fails to adhere to
the state’s statutory or constitutional requirements. Some of these courts have issued orders that
have resulted in systemic changes (e.g., see cases noted below). While the filing of a systemic
lawsuit should always be a last resort, even if unsuccessful, it will often raise awareness of the
legislature and public regarding the deficiencies of a state’s indigent defense system. Such
litigation can also play a role in the creation of a study commission. Sometimes, the threat of a
lawsuit can also be a motivating factor in seeking statewide reform and increased funding.

Systemic litigation recently played a highly significant role in indigent defense reform in
Montana and Massachusetts. In June 2005, the Montana Legislature enacted the Montana Public
Defender Act which completely shifted the responsibility for indigent defense funding and
oversight from the counties to the state.”> Momentum to pass the legislation came from a lawsuit

** For example, the statutory cap for misdemeanor cases is $125, however through legislative appropriations, the cap
was effectively at $112. Now, the effective cap is $118.

“ Including a study performed for the Task Force on behalf of the ABA Bar Information Program, Review of
Indigent Defense Services in North Dakota, The Spangenberg Group (January 30, 2004).
*'S.B. 2027 (N.D. 2005).
> S.B. 0146 (Mont. 2005).
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filed by the ACLU alleging that the state’s indigent defense system was denying indigent
defendants their right to effective assistance of counsel.?’ The ACLU agreed to put the litigation
on hold once the state indicated its intent to resolve the situation through legislation rather than a
court order. The act created an 11-member statewide public defender commission with oversi ght
authority and a statewide chief public defender. Prior to the act, the counties operated their own
indigent defense systems with no oversight; funding, which did not cover misdemeanor cases,
was provided by the state to the counties through a limited reimbursement program, and the
counties were responsible for any shortfalls. Funding is now provided directly by the state and
covers misdemeanor cases.

In Massachusetts, although there was a statewide indigent defense commission prior to
recent litigation, that commission’s recommendations regarding assigned counsel rates are
subject to legislative appropriations and have been under-funded for years. In 2004, two
systemic lawsuits were filed challenging the assigned counsel rates appropriated by the
legislature.”’ Largely in response to this litigation, as well as a serious lack of available lawyers,
the legislature appointed a commission to study the rates. In 2005, the legislative commission
issued a report recommending significant increases in assigned counsel rates as well as
additional public defenders through two pilot programs but the legislature initially failed to
follow any of the commission’s recommendations.

Despite the legislative commission’s recommendations, the next fiscal year budget
passed without additional appropriations for increased compensation rates and no bills were
passed implementing the recommendations. Amid another shortage of court-appointed counsel,
a status conference was held in the statewide systemic lawsuit to determine whether a lift of the
stay in the proceedings was appropriate. Before a decision was made in this liti gation, the
legislature passed a supplemental bill that adopted a number of the commission’s
recommendations and increased hourly compensation rates for court-appointed counsel,
significantly expanded the statewide public defender program, strengthened indigency
verification procedures and established two new commissions, a permanent commission to study
decriminalization and a temporary commission to examine alternative revenue sources to fund
indigent defense.”®

In 1991, the Oklahoma Legislature created a statewide indigent defense commission in
the year following an Oklahoma Supreme Court decision in a systemic suit that challenged the
statutory fee caps for court-appointed counsel.”” Prior to the creation of the commission and the
state system, the counties were responsible for funding and selecting their indigent defense
system. The court found that the fee cap resulted in inadequate compensation and constituted an
unconstitutional taking under the state constitution.® The court also held that the compensation

2 White v. Mariz, Montana First Judicial District Court, Lewis and Clark County, CDV-2002-133.

*’ Nathaniel Lavallee, et al. vs. The Justices of the Springfield District Court, 442 Mass. 228 (2004) (holdmg "that
the petitioners’ constitutional right to the assistance of counsel is not being honored.” Petitioners were limited to
criminal defendants in Hampden County, Massachusetts only). Arianna S., et al. v. Commonwealth of
Massachusetts, et al., SJ-2004-0282 (filed June 28, 2004 by Holland & Knight with prior study by The Spangenberg
Group) (statewide systemic lawsuit involving indigent criminal, juvenile delinquency and child welfare cases).

** See Chapter 54 of the Acts of 2005 (MA 2005).

» State v. Lynch, 796 P.2d 1150 (Okla. 1990).

*® Okla. Const. art. 2, § 7 (due process clause).
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standard needed to be uniform statewide in order to comply with a state constitutional provision
against enacting “a proscribed special law.””"! '

While the court recognized that “[p]Jroviding for adequate funding for indigent
representation 1s a matter for legislative action,” until the legislature addressed the problem, the
court found that it had a duty to act. The court noted that the duty of the courts is to ensure the
administration of justice, and that Oklahoma’s highest court has the inherent and constitutional
power of general superintendence and administrative authority over all lower courts in the state
and over the practice of law.*” Further, the court held that it was necessary to establish a level of
uniformity in the rates: .

We must also adopt guidelines for the trial courts to follow in
setting fees [for indigent defense representation] in order to avoid
the unequal, erratic, unconstitutional taking of private property
which might occur if fees are set by a different formula in each of
the state’s seventy-seven counties.

The Oklahoma court established such guidelines (tying the hourly rate to that of the
prosecutors and public defenders) and ordered them immediately effective in capital cases.
However, in non-capital cases, the court gave the legislature two years to address the problem
before the guidelines became effective. The following year, in response to the court’s ruling, the
Oklahoma legislature created the Oklahoma Indigent Defense System Board that established a
statewide indigent defense system.

In 1993, prior to the creation of Louisiana’s indigent defense commission, the Louisiana
Supreme Court recognized its general supervisory jurisdiction over all lower courts and its
inherent powers to do what is necessary for the proper administration of justice, but deferred the
exercise of such power to give the Legislature an opportunity to first address the issue of indigent
defense funding.”® Prior to the case in 1990, the Louisiana Supreme Court Judicial Council had
created a commuttee to study the state’s indigent defense system. The Spangenberg Group
assisted the committee in its study, and in 1992 delivered a report with recommendations to the
committee. The committee and full judicial council then issued recommendations to address the
inadequacies of Louisiana’s indigent defense system.

Following the study and recommendations, a systemic challenge was initiated by a New
Orleans staff public defender filing a pre-trial motion in the trial court seeking a declaration of
ineffectiveness with regard to his representation of Leonard Peart due to an overwhelming
caseload. Granting the motion, the trial court found that the statutes establishing the state’s
indigent defense system and the New Orleans indigent defense system violated the state’s
constitution. The trial court ordered a reduction in caseloads, and ordered the legislature to

*' Okla. Const. Art. 5, § 46 (“The Legislature shall not, except as otherwise provided in this Constitution, pass any
local or special law authorizing: ... Regulating the practice or Jurisdiction of, or change the rules of evidence in
Judicial proceedings or injury before the courts. .. or providing or changing the methods for the collection of debts,
or the enforcement of judgments or prescribing the effect of judicial sales of real estate; ...")

32 Okla. Const. art. 7, §§ 4, 6.

 State v. Peart, 631 So0.2d 780 (La. 1993).
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provide funds for additional public defender staff and resources. The Louisiana Supreme Court
reversed the trial court’s rulings, finding that the statute statutes were constitutional, that the state
legislature is not required to fund the indigent defense system that it creates, and that the
remedies ordered were not appropriate at that time.

i

However, the Louisiana Supreme Court also considered the issue of a pre-trial
meffectiveness claim and found that, with sufficient information before trial, a court could rule
on such a prospective claim as “[i]t matters not that the ineffective assistance rendered may or
may not affect the outcome of the trial to the defendant’s detriment.””* Although a trial judge
must make particularized findings regarding each defendant’s case, the Louisiana Supreme Court
stated that in order to review the record and judgment before it, it needed to make some systemic
findings about the state of indigent defense in the jurisdiction. Citing amici briefs and The
Spangenberg Group’s report on the systemic deficiencies in Louisiana’s indi gent defense system,
the Louisiana Supreme Court found that indigent defendants in the New Orleans court were
being denied their state constitutional right to effective assistance of counsel due to their
attorneys’ excessive caseloads and inadequate resources.

Recognizing but not employing its inherent judicial power, the court held that if the
legislature failed to act to reform indigent defense, the court may Intervene to ensure that such
reform takes place. Rather than directly order legislative funding 1n the first instance, the
Louisiana Supreme Court directed the trial judge to consider Peart’s motion, and others that may
arise, by holding individual hearings and to apply a rebuttable presumption of ineffective
assistance of counsel unless significant improvements were made to the jurisdiction’s indigent
defense system. The court also held that, in the absence of another available remedy, the trial
court must halt any prosecution until an indigent defendant can be provided with effective
assistance of counsel.>

B g

Following the litigation, the Louisiana Supreme Court created a statewide commission by
court rule with a three-year sunset provision, and the legislature ultimately created the current
Louisiana Indigent Defense Assistance Board.

CREATING A STATEWIDE AGENCY OR COMMISSION

As mentioned, 42 states plus the District of Columbia have a statewide chief public
defender or a statewide body or commission responsible for developing policy and providing
oversight for indigent defense services, ranging from fully integrated state public defender
programs to organizations that develop standards and provide some oversight, but not control,
over local programs.”® Below we discuss a number of factors to consider in the creation of a new
statewide commission.

Id. at 787, citing Luckey v. Harris. supra, cert denied, 495 U.S. 957 (1990); Rodger Citron, Note, (Un)Luckey v.
Miller: The Case for a Structural Injunction to Improve Indigent Defense Services, 101 Yale L.J. 481, 493-94 (“the
right to counsel is more than just the right to an outcome”).

1d. at 791-2.

* This includes state bodies that oversee limited case types, such as appeals or capital cases.
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Where to House the Agency

When drafting legislation for indigent defense commissions, the question invariably
arises about where in a state’s government is best to locate the agency: the executive branch,
judicial branch, or an independent state agency?

Some believe housing the agency within the judicial branch can be beneficial as the chief
justice and other members of the bench will be more inclined to help advocate for adequate
indigent defense resources. However, that is not always the case, particularly if indigent defense
1s a part of the judiciary’s budget, and advocating for increased indigent defense funding means
less funding for clerks, judges, and court facilities. Others suggest that location in the judicial
branch is beneficial to programs with state employees, such as public defenders, as these
agencies are not subject to across the board state agency hiring freezes or cutbacks. However,
Judicial branch functions may still be subject to state budget cutbacks.

Of the state 42 agencies or commissions that have authority over indigent defense
services, 24 are housed within the executive branch: Alaska, Arkansas, Delaware, Hawaii, Idaho,
lowa, Kansas, Kentucky, Louisiana, Maryland, Montana, Nebraska, Nevada, New Jersey, New
Mexico, North Dakota, Ohio, Oklahoma, Rhode Island, South Carolina, Vermont, West Virginia,
Wisconsin and Wyoming. Eighteen are housed within the judicial branch: California, Colorado,
Connecticut, Georgia, Illinois, Indiana, Massachusetts Michigan, Minnesota, Mississippi,
Missouri, New Hampshire, New York,?’ North Carolina, Oregon, Texas, Virginia and
Washington.

Generally, experience shows that there is no clear advantage to location in the judicial or
executive branch. Depending on how the agency or commission is structured, either branch can
afford adequate independence, which is the most important aspect to a statewide indi gent defense
agency or commission. Indeed, in over one-third of these 42 states, the state agency, although
housed under the executive or judicial branch for purposes of submitting budgets or for
administrative purposes, is largely an independent agency.’® Consider the following examples:

* In Connecticut, the Public Defender Commission is an “autonomous body within
the judicial department for fiscal and budgetary purposes only.”

 In Idaho, the state appellate defender agency is created as a self-governing agency
under the executive branch.

* InIndiana, the state commission is under the judiciary for administrative purposes
only and is an independent agency in terms of decision-making.

* In Kentucky, the Department of Public Advocacy is an “independent agency of
state government, attached for administrative purposes to the public protection
cabinet.”

* In Massachusetts, the Committee for Public Counsel Services is an independent
agency which appears as a line item in the judiciary’s budget, but is not subject to
the approval of the judiciary. Its independence is further secured by the limited

7 New York’s Capital Defender Office has been funded through June 30, 2006, but further appropriations are
subject to the state legislature’s re-enactment of the death penalty.
* For specific statutory citations, see Appendix A.
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role of the Supreme Judicial Court, which is empowered only to appoint the
members of the committee, and not to supervise its operations. '

In Minnesota, the State Board of Public Defense is, ... a part of, but not subject
to the administrational control of, the judicial branch of government.”

In Missouri, the Office of the State Public Defender is an “mdependent
department of the judicial branch of state government.”

In Montana, the Public Defender Commission is established in the department of
administration of the executive branch “for administrative purposes only;” the
commission and the chief defender hire their own staff and submit budget
requests independently.

In Oregon, although the Public Defense Services Commission is established in the
judicial branch, but “[e]xcept for the appointment or removal of commission
members, the commission and its employees are not subject to the exercise of
administrative authority and supervision by [the Jjudicial department].”

2
ol

A,

Keys to a Successful Commission

As previously stated, there has been a clear trend among the states toward the creation of
a state body to be responsible for the delivery of indigent defense services throughout the state.
In addition to ensuring the independence of the defense function, the force behind this movement
towards state centralization can be explained by the following major goals which we have heard

repeatedly:

Accountability;

Oversight;

Uniform policies and procedures;

Uniform standards;

Reliable statistical information;

Administrative efficiency;

Cost containment;

Improved quality of representation; and

A central voice for indigent defense services.

Independence

The most important role of a successful commission is to insulate the defense function by
providing a measure of independence to the indi gent defense system from political and judicial
influence. Without such independence, the likelihood of successfully improving indigent
defense services is greatly diminished. The first of the ABA’s Ten Principles addresses the
critical need for independence in the defense function (see Appendix B). In addition, Standard
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5-1.3(b) of the ABA Standards for Criminal Justice Providing Defense Services (as cited earlier)
calls for the “primary function” of a board to be “to support and protect the independence of the
defense services program.” In addition, Standard 5-1.3(a) states: “The legal representation plan
for a jurisdiction should be designed to guarantee the integrity of the relationship between lawyer
and chent. The plan and the lawyers serving under it should be free from political influence...”

A state oversight body can serve to insulate a state’s indigent defense system from
political influence and provide a measure of independence. For instance, the oversi ght body —
rather than a political or judicial figure — should appoint the statewide chief or regional chief
defender(s). In order to fulfill this critical role of providing mdependence in the defense function,
the body itself should also be independent from personal or political influence. Such
independence can be fostered not only by the creation of an independent agency (see above), but
also by the makeup of the commission and the terms of commission membership (see Structure
of a Commission, below).

Some commissions that have proven to be most effective include those that:

» act with independence and not as a “rubber stamp” for the state public defender or
director who controls the commission’s agenda;

* speak out when the legislature enacts new laws affecting indigent defense (e.g.,
enhanced sentencing guidelines) or respond to misconduct by judges or prosecutors;

* maintain contact with the state and local press regarding indigent defense issues and
needs;

» challenge inaccurate or misleading statements from the executive and legislative
branches regarding the guarantees of effective assistance of counse! and the provision

of a quality indigent defense system;

» hold regular and official meetings on a frequent basis to address substantive issues
beyond next year’s budget; and

* maintain contact with state and local bars and other key players in the criininal Justice
system, including groups that champion the cause of indigent defense.

Providing a Voice for Indigent Defense and Strong Ieadership

As the leader of what is usually a politically unpopular program, to be effective, a chief
public defender or executive director of a statewide program must possess an unusual
combination of personal and professional skills and management capabilities. A leader cannot
afford to be a lightning rod who alienates as many people as he or she energizes. On the other
hand, backbone and persistence are integral to the role. Likewise, the ability to discuss issues
effectively with diverse audiences and to recruit various constituencies is essential. The leaders
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of indigent defense programs need to successfully interface with legislators, judges, prosecutors,
community groups, staff, bar associations, and other groups. ‘

Providing Effective Oversight and Adequate State Funding

In order to provide effective oversight of an indigent defense system, a commission needs
meaningful standards and guidelines with which to judge the adequacy of the indigent defense
providers and individual attorneys. When standards are clearly delineated by statute (as
discussed above), the commission is able to act with authority in ensuring compliance. The new
Georgia Public Defender Standards Council provides a good example of a commission that is
tasked with creating a host of standards that affect the quality of indi gent defense
representation.”” The Indiana Public Defender Commission is also required by statute to
recommend and adopt standards that govern indigent defense services.* However, the existence
of standards alone cannot ensure quality indigent defense services. To be effective, standards
must be supported by adequate funding.

In order to provide effective oversight, a commission must have sufficient staff and
resources to perform its work. A commission cannot monitor caseloads, attorney performance,
and compliance with other standards, if it lacks the personnel and resources to discharge its
duties. The commission must have the ability to regularly evaluate the indigent defense
programs that it oversees. In addition, such evaluations must be performed in a manner that is
credible to other state actors and to the programs themselves.

Need for Accurate and Reliable Data

The ability to maintain and assess statewide data on indigent defense is an important
component of a successful statewide system and is vital to a commission’s ability to oversee -
and to predict - costs and caseloads. Therefore, the quality of a state’s indigent defense data is a
key component to a commission’s oversight role. In the event that such a statewide data system
does not exist, the state commission and indigent defense agencies to create one since a statewide
case-tracking system can be essential to the long-term success of a commission. In the event that
such a system exists prior to a commission’s formation, the commission and indigent defense
agencies should work with other state criminal justice agencies to coordinate all criminal justice
data through a uniform statewide case-tracking system.

Unfortunately, the accuracy and usefulness of a state’s data often depends on whether
local systems are sufficiently and uniformly tracking data. In order to allow for an accurate
comparison of caseloads among localities, local programs must be applying the same definition
of a case and tracking cases consistently. Thus, localities should be required to track data
uniformly and consistently.

*® For more information on the enabling statute creating Georgia’s commission, see www.gide.com/aboutus-council-
enabling legislation.htm.

*® Since 1995, the Indiana Public Defender Commission has adopted standards in non-capital cases, including
standards regarding eligibility, appointment and compensation of counsel, caseload limits, and contracts for services.
For more mformation on the Indiana commission’s statutory duties and standards, see
http://www.in.gov/judiciary/pde/.
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Structure of a Commission

Again, the most important characteristic of an indigent defense commission is its

independence or freedom from political or judicial interference in the provision of defense
services. In considering the primary aspects of creating a commission, such as appointments,
commission members and duties, one should always ask: would this promote or impede the
overall independence of the commission or the defense function?

states:

Examples include:

Standard 5-1.3(b) of the ABA Standards for Criminal Justice Providing Defense Services

An effective means of securing professional independence for defender organizations is
to place responsibility for governance in a board of trustees. Assigned counsel and
contract-for-service components of defender systems should be governed by such a board.
Provisions for size and manner of selection of boards of trustees should assure their
mdependence. Boards of trustees should not include prosecutors or judges. The primary
function of boards of trustees 1s to support and protect the independence of the defense
services program. Boards of trustees should have the power to establish general policy
for the operation of the defender, assigned-counsel and contract-for-service programs
consistent with these standards and in keeping with the standards of professional conduct.
Boards of trustees should be precluded from mterfering in the conduct of particular cases.
A majority of the trustees should be members of the bar admitted to practice in the
jurisdiction.

Appointing Authority

A variety of methods exist for appointing members to state indigent defense commissions.
41

» Shared responsibility between the chief justice, speaker of the house, the president
pro tempore of the senate, the minority leader of the house, the minority leader of the
senate and the governor (e.g., Connecticut).

e Shared responsibility between the governor, the chief justice, the board of trustees of
the state’s criminal justice institute, the speaker of the house of representatives and
the president pro tempore of the senate (e.g., Indiana).

e Shared responsibility between the governor, the chief justice, the house, the senate,
and six different bar groups, with three additional members appointed by the
commission itself (e.g., North Carolina).

1 See Appendix A.
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» Shared responsibility between the governor, the chairman of the legislative council,
the chief justice, and the state bar association (e.g., North Dakota). '

» Shared responsibility between the supreme court and the governor (e.g., Minnesota).

* Responsibility of the governor, with advice and consent of the senate (e.g., Missouri,
Oklahoma).

While some state statutes give the appointing authority much deference in appointing
commission members, others require the appointing authority to appoint (or to consider
appointing) certain persons. For instance, in Connecticut, the chief Jjustice must appoint two -
superior court judges, or a current superior court judge and a retired judge (or former judge) of
the superior court, circuit court or court of common pleas. In Montana, although all 11
commission members are appointed by the governor, the governor must follow a number of
requirements in making such appointments, including appointing: two nominees submitted by
the supreme court; three nominees submitted by the president of the state bar; and two non-
attorney members of the general public each submitted by the senate and the house. In
Massachusetts, where all appointments are made by the state’s Supreme Judicial Court, the court
must request and give appropriate consideration to nominees for the 15 positions from the
Massachusetts Bar Association, county bar associations, the Boston Bar Association, and other
appropriate bar groups (e.g., the Massachusetts Black Lawyers’ Associations, Women’s Bar
Association, and the Massachusetts Association of Women Lawyers).

In order to help ensure the independence of commission members, it 1s best to diversify
the delegation of the appointing authority among different governmental bodies or agencies.

Such an approach has long been recommended by the ABA standards.*?

Commission Members

A commission’s membership is also related to its independence, as well as that of its
appointee(s) and of the indigent defense system or programs that it oversees. Commission
members may include a number of categories of persons, including attorneys, non-attorneys,
judges, and legislators. However, in determining the categories of persons for potential
commission membership, the most important consideration is that the commission have a
sufficient number of members so that no single category of members dominates over the others.

Appointed members are usually not compensated for their service, but are often entitled
by statute to reimbursement for expenses incurred for their service on the commission (e.g.,
Colorado, Maryland, North Dakota) and/or a per diem for their work. Because the members’
work 1s normally pro bono, it is important to provide for some reimbursement of expenses so
that members are not required to donate their financial resources in addition to their time.

* 4BA Standards Jor Criminal Justice Providing Defense Services, Standard 5-1 3 (b).
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State statutes creating indigent defense commissions set forth in varying degrees of detail
certain specifications regarding commission members, including qualifications or background.
For example:

e The Colorado State Public Defender’s five-member commaission consists of three
attorneys admitted to practice in Colorado, and two non-lawyer citizens of the state.

e In the District of Columbia, four of the 11 Board of Trustee members are to be non-
lawyer residents of the District. Specifications for the remaining seven members are
less detailed, except that judges of the U.S. Courts in the District of Columbia and of
District of Columbia Courts are barred from serving on the Board.

e Minnesota’s state board must consist of one district court judge, four attorneys well
familiar with criminal defense work (but not employed as prosecutors) and two public
members.

s In Montana, some of the 11 commission members must be a member of an
organization that advocates on behalf of (1) indigent persons, (2) a racial minority
population, (3) people with mental illness and developmental disabilities, and (4) one
must be an employee of an organization that provides addictive behavior counseling.

e In North Carolina, two commission members must be a member of the judiciary - at
least one of whom is an active member of the judiciary, two commission members
must be non-attorneys, and one member must be a Native American. In addition,
three appointed members must reside in different judicial districts.

Some states specify that the members not be over-representative of one political party
(e.g., Colorado, Missouri, Ohio, West Virginia). Others ensure that board membership is
representative of each of the state’s congressional districts (e.g., Kansas, Oklahoma) or of some
rural counties (e.g., North Dakota), or that consideration be given to a member’s residence, sex,
race and ethnic background (e.g., Colorado).

A number of state statutes exclude certain categories of individuals from membership,
such as:

¢ C(olorado — “No member of the Commussion shall be at any time a judge, prosecutor,
public defender or employee of a law enforcement agency.”

e Indiana— “...none of whom may be a law enforcement officer or a court employee.”
e Kentucky — .. .none of whom shall be a prosecutor, law enforcement official, or
judge...”

While there is no magic formula for membership, serious consideration must be given to
the membership characteristics that are needed to create independence from political and
personal conflict as well as fair and equal representation of the statewide indigent defense
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community. Again, diversification of membership is also critical. It is also extremely important
that the commission contain leading members of the state and criminal defense bar. However,

all members do not need to have experience in criminal law if they are strong and respected
individuals well known to the courts and to persons within the legislative and executive branches.
Indeed, the characteristics and stature of a particular commission member can often be more
important than the professional category into which he or she falls. Persons such as retired
judges, retired prosecutors and legislators should not be excluded from consideration and can
play a strong role in a commission’s ability to promote positive change. The importance of a
commission’s membership cannot be overstated; ultimately, a commission’s membership is
directly linked to its success and to its ability to effectuate positive reform.

Commission Size

Voting requirements virtually always result in creating boards with an odd number of
members. Across the country, commissions consist of as few as three members (Maryland) or
five members (Colorado State Public Defender), and as many as 15 members (Massachusetts).
Most commonly, commissions consist of seven (Minnesota, North Dakota, Connecticut, Indiana,
Missouri, Ohio, Oregon) or nine (Ohio, Wisconsin, Iowa, Kansas, Kentucky) members.

In order for a successful commission to perform substantial work and yield significant
authority, it should have no fewer than five members and preferably at least seven. Still,
although a commission’s size can be an important factor in its success, an even greater factor is
the appointment of members who will provide a strong voice for the interests of indigent defense
and will be respected in the state government.

Length of Commission Membership

The terms of commission membership are usually set by statute and typically run for
three or four years.

During agency start-up years, terms are frequently staggered, such as in Kansas, where
three of the nine appointees serve one-year terms, three serve two-year terms and three serve for
three-year terms. All subsequent appointments are for terms of three years. The Kansas statute
also limits members to no more than two consecutive three-year terms. In the District of
Columbia, board members are also restricted to a maximum of two consecutive three-year terms.

Appointment of Chairperson

Most state commissions provide for the appointment of a chairperson. The chair of the
commussion is most often appointed by the commission itself, frequently to a term established by
statute that is shorter than the term for commission members. Less frequently, the chair is
appointed by the chief justice of the state’s supreme court (formerly the case in North Dakota
and Oregon) or by the governor (e.g., Oklahoma and Ohio). The chairperson should be an
mdividual who is clearly well-known to the three branches of government, the bar, and the
indigent defense community. The chairperson should also be a strong leader who will well direct
the work of the commission.
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Appointment of Chief Public Defender

In states with a statewide indigent defense programs, the state commission often appoints
an indigent defense director or chief public defender (e.g., Connecticut, Hawaii, Kansas,
Massachusetts, Missouri). In the states that have statewide indigent defense programs but no
state commission, the chief defender is appointed by the governor (Alaska, Delaware, New
Jersey, New Mexico, Rhode Island, Vermont, Wyoming). Several of these states require the
governor to seek the advice and consent of the state senate (e.g., New Jersey, Vermont, Rhode
Island). In Wyoming, the district public defenders are appointed by the governor upon
recommendation from district judges and county commissioners. In West Virginia, however, the
governor appoints with advice and consent of the senate. And in Kentucky, the governor
appoints the “public advocate” from a list of three individuals recommended by the commission.

In appointing the public defender, it is important that the commission is able to insulate
the chief defender from direct political influence. Colorado illustrates a method for achieving
independence from political influence for both the state public defender and the state’s “alternate
defense counsel.” Colorado law provides for the commissions of the Office of State Public
Defender Commission and the Alternate Defense Counsel to select the heads of each agency.
Rather than being accountable to one person for his or her appointment, the public defender and
alternate defense counsel are each accountable to a commission whose members are selected by
the state supreme court. In this way, the director’s job in both agencies is insulated from politics
and the desire of a single person.

Once a chief public defender is appointed, it is important that the commission work with
the defender and receive his or ber input on many issues. At the same time, certain decisions

should ultimately be made by the commission alone.

Responsibilities of the Commission

Some state statutes spell out the responsibilities of the commission, the indigent defense
director and/or the chief public defender in only a couple of sentences, while other state statutes
provide much more detail.* Often statutes require that the indigent defense director or chief
public defender carry out the wishes of the board or commission, although sometimes statutes
specifically enumerate the director’s responsibilities. For example, in Kansas, the state director
of mdigents’ defense services is required by statute to:

¥

* “Supervise the operation, policies and procedures of the office of the board;

* Prepare and submit to the board an annual report on the operation of the office in
such form as the board directs; and

* Perform such other duties as the board requires.”

In Oklahoma, the executive director has over 20 specific statutory powers and duties, including;

* For statutory citations, see Appendix A.



e “To enter into contracts to provide counsel [to indigent defendants]...
e Toreview and approve or disapprove claims for expenditures of monies. .. ;
* To promote the education and training of all attorneys representing indigent
criminal defendants. ..
* To employ personnel as necessary to carry out the duties imposed upon the
System by law and to set the salaries of such personnel, subject to the salary
schedules adopted by the Board. ..
* To establish reasonable hourly rates of compensation for [appointed attorneys]. ..
* To establish maximum caseloads for attorneys employed by the System, subject
to approval by the Board...”

Over the years, drafters of enabling statutes have approached their tasks in various ways.
Some have created a skeletal statute that leaves the details of the indi gent defense system to the
board, chief defender or director. Others have chosen to create specific statutory requirements
deemed essential. Whichever approach is used, most state statutes delineate the responsibilities
of the board separately from the responsibilities of any indigent defense director or chief public
defender. As called for by ABA standards, while the board or commission “should have the
power to establish general policy for the operation” of indigent defense services, it “should be
precluded from interfering in the conduct of particular cases.”*

General responsibilities of a board or commission delineated by statute may include the
following;:

* “The agency shall have as its principal purpose the development and improvement of
programs by which the state provides legal representation to indigent persons.” (West
Virginia)

o The Georgia Public Defender Standards Council “shall be responsible for assuring
that adequate and effective legal representation is provided, independently of political
considerations or private interests, to indigent persons who are entitled to
representation...” (Georgia) '

e “The Board of Trustees shall establish general policy for the service but shall not
direct the conduct of particular cases.” (District of Columbia)

» The State Board shall “provide supervise and coordinate in the most efficient and
economical manner possible, the constitutionally and statutorily required counsel and
related services for each indigent person accused of a telony and for such other
indigent persons as prescribed by statute.” (Kansas)

» “There shall be a committee for public counsel services. . .to plan, oversee and
coordinate the delivery of criminal and certain noncriminal legal services by all
salaried public counsel, bar advocate, and other assigned counsel programs, and
private attorneys serving on a per diem basis.” (Massachusetts)

** ABA Standards Jor Criminal Justice Providing Defense Services, Standard 5-1.3(b).
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Certain other basic responsibilities may also be delegated to the state commission by
statute, such as: ‘

» “The commission may adopt such rules as it deems necessary for the conduct of its
internal affairs.” (Connecticut)

» “The [Georgia Public Defender Standards Council] shall [for.example]: ...

o assist the public defenders throughout the state in their efforts to provide
adequate legal defense to the indigent. ..

o be the fiscal officer for the circuit public defender offices. ..

o collect, maintain, review, and publish records and statistics for the purpose of
evaluating the delivery of indigent defense representation in Georgia...

o approve the development and improvement of programs which provide legal
representation to indigent persons and juveniles. ..

o 1mprove and implement programs, services, rules, policies, procedures,
regulations, and standards as may be necessary...” (Georgia)

* “The commission shall do the following [for example]:

o Make recommendations to the supreme court concerning standards for
indigent defense services provided for [capital] defendants. ..

o Adopt guidelines and standards for indigent defense services under which the
counties will be eligible for reimbursement. . .

o Make recommendations concerning delivery of indigent defense services in
Indiana.

o Make an annual report to the governor, the general assembly, and the supreme
court on the operation of the public defense fund.” (Indiana)

¢ “The state board of indigents’ defense services shall [for example]: ...

o provide by rule and regulation for the assignment of attorneys to the panel for
indigents’ defense services. ..

o adopt rules and regulations prescribing standards and guidelines governing the
filing, processing and payment of claims [for compensation and
reimbursement]. ..

o collect payments from indigent defendants as ordered by the court. ..

© adopt rules and regulations...which are necessary for the operation of the
board and the performance of its duties and for the guidance of appointed
counsel, contract counsel and public defenders...” (Kansas)

* “The [Public Advocacy Commission] shall [for example]: ...
o Assist the public advocate in drawing up procedures for the selection of his
staff;
o Review the performance of the public advocacy system and provide general
supervision of the public advocate;
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o Assist the Department of Public Advocacy in ensuring its independence
through public education regarding the purposes of the public advocacy
system; and

© Review and adopt an annual budget prepared by the public advocate for the
system and provide support for budgetary requests to the general assembly.”
(Kentucky)

* “The commission shall [for example]: o

o Develop standards governing the delivery of indigent defense services. ..

o Establish and implement a process of contracting for legal counsel services for
mdigents.

o Establish a method for accurate tracking and monitoring caseloads of contract
counsel and public defenders.

© Approve and submit a biennial budget request to the office of the budget.”
(North Dakota)

Some state commissions are directed to develop not only a general plan for the delivery
of indigent defense services throughout the state, but also for individual localities, as well. In
Kansas, for instance, the state board of indi gents’ defense services must “establish, in each
county or combination of counties designated by the board, a system of appointed counsel,
contractual agreements for providing contract counsel or public defender offices, or any
combination thereof, on a full-or part-time basis, for the delivery of legal services for indigent
persons accused of felonies.” The legislation creating North Dakota’s new commission calls for
it to “[e]stablish public defender offices in the regions of the state as the commission considers
necessary and appropriate.”

Other statutes charge state commissions with specific substantive responsibilities, such as
establishing certain standards and guidelines for indigent defense. The standards may cover
topics including:

* Indigency determination;

* (aseload limits;

* Attorney qualifications and training;

e Conflict of interest determinations;

e Attorney compensation;

* Provision of experts and other services; and
» Staffing levels.

In some states, the authority for the adoption of standards or program operation is either
assumed in general authority, found in another statute, or placed within the authority of the state
supreme court. In Georgia, although the former commission (GIDC) could make
recommendations regarding standards, the authority for promulgating standards rested with the
Georgia Supreme Court. Now, the new commission has been given the responsibility and
authority for creating a number of standards itself. In North Carolina, in capital cases, the
Indigent Defense Services (IDS) Commission has placed the responsibility for appointments of
counsel, approval and compensation of experts, and compensation of attorneys on the statewide
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Capital Defender and IDS staff; in appellate cases, the responsibility is placed on the Appellate
defender and IDS staff.

In Massachusetts, the Committee for Public Counsel Services (CPCS) is given authority
to establish the rate of compensation for court-appointed counsel, but only “subject to
appropriations” which has severely limited this authority in the past.*> On the other hand, the
Massachusetts statute is unusual in placing the power of appointment of counsel with CPCS and
removing it from the courts. The statute states, “A justice or associate Justice shall assign a case
to the committee, as hereafter provided, after receiving from the probation officer a written
report containing the probation officer’s opinion as the defendant’s ability to pay for counsel,
based upon standards and procedures provided for in section two.” With the exception of
emergency or bail-only cases, once indigency is determined, the particular attorney or
organization to be appointed to a case is determined by CPCS. For cases that are not assigned to
CPCS staff attorneys, CPCS certifies private attorneys, or bar advocates, for appointment and
contracts with local bar advocate programs in each county that are responsible for assigning the
bar advocates to arraignment sessions to receive new cases and for assigning other cases as
needed.

STUDY COMMISSIONS

In many states, the catalyst for the creation of a state indigent defense commission has
been a prior study commission or task force. Study commissions have been created in various
ways, including at the behest of the legislature, by the state supreme court, and from the state
bar’s mitiative. The most successful study commissions have critically examined the issues
confronting the state’s indigent defense system and made thoughtful recommendations for
change.

Key Characteristics of a Successful Study Commission (Task Force)

. The selected task force members are respected individuals representative of the
key stake-holders in the criminal justice system: judges, prosecutors, the state’s
county association, bar associations and criminal defense lawyers.*® Beyond
these system stake-holders, the task force should also have legislative
representation and, when appropriate, persons from the private sector.

. The chair of the task force takes his or her role seriously, and sets a serious, high-
level tone for other task force members, is ambitious in directing the role and
work of the task force, and assures that recommendations are carefully crafted and
that necessary follow-through with the legislature occurs. Several successful task

* Prior to the 2005 legislative approval that increased compensation rates to $50/$60/$100 district court/superior
court/murder cases, respectively, CPCS had recommended rates for assigned counsel at $60/$90/5120, but the
Massachusetts legislature since 1996 had appropriated the rates at $30/$39/$54.

s Involving current prosecutors and judges can be an important component of a study commission; their input and
support can be very useful. However, in order to keep the defense function insulated and independent from the
judicial and prosecutorial functions, acting prosecutors and judges should not normally be members of a permanent
commission.
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forces have been chaired by a highly respected corporate lawyer who had no prior
involvement with indigent defense but who accepted appointment to the task
force out of a public service commitment.

"
e’

o An in-depth study of the state’s current indigent defense system, which
documents weaknesses and areas for needed chan ge, 1s undertaken. Blue ribbon
task forces are typically comprised of very busy individuals who lack the time to
do detailed data collection, data analysis or extensive site work to examine the
operation of their state’s indigent defense system. It is extremely important for
the study commission to provide reliable statements, reports, and quantitative data
on the indigent defense system. In this regard, many task forces secure resources
to hire expert consultants to study and document deficiencies in the system.”’

. In addition to retaining the services of experts to conduct a broad-based study of
the indigent defense system, many task forces solicit direct nput from individuals
working “in the trenches,” such as private bar members who serve as assi gned
counsel, public defenders, prosecutors, judges, sheriffs and others with knowledge
of pre-trial jail population trends, county officials and community members. Task
forces hold public hearings to receive testimony on a variety issues. In building
support for legislative proposals, it is crucial for the task force to reach out to all
affected parties during the fact gathering process to build allies for support during
the legislative session.

. The task force should have several open meetings around the state to provide
interested persons with the opportunity to give oral and written testimony about
the condition and future of indigent defense services in the state.

. Successful task forces have invited representatives from effective ndigent
defense programs in other states to testify and also have learned from persons that
have succeeded in reforming their state systems.

. Transparency is important for successful task forces. Normally, meetings of the
task force should be open and available to the public. Executive sessions should
be reserved for meetings in which sensitive decision are discussed.

Typically, study commissions have recommended that the legislature create a permanent,
statewide commission on indigent defense. Another common recommendation is that the state
legislature appropriate adequate funds for the commission to properly oversee indigent defense
services in the state.

Forming a high profile study commission and providing the necessary resources for it to
adequately study indigent defense is no guarantee its recommendations will eventually become

" The Spangenberg Group has served in this capacity for more than 25 study commissions, most recently in New
York, Missouri, Virginia, Georgia and Texas.
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legislation. In at least nine states,* one or more task forces have fought for changes that were
never implemented; these nine states, along with several others,49 sti]l have no statewide
structure to oversee indigent defense services. In some instances, study efforts were not
successful during their first year or more of existence; however, many had success after a pertod
of several years as the case for reform was established and the legislature was persuaded of the
need for action. Positive reform takes time. In Georgia, for instance, study efforts took place
over a period of 20 or more years before seeing any real measure of success.

Even in states with an existing statewide structure or commission, it is often necessary
over time to revise or improve the state’s indigent defense system. The creation of a state
commission is by no means a panacea to a system’s problems, and updated studies can be helpful
to review an existing system for further areas in need of reform.

CONCLUSION

As this report has shown, numerous variations exist among the indigent defense systems
of the 50 states. Those seeking change should know that there is not one magic formula for
effectuating reform. While improvements have occurred across the country by various ways and
means, three ingredients are essential to creating a quality indigent defense system: increased
state funding, independence and meaningful statewide oversight.

Within the past several years alone, four states have created significant positive changes
to their indigent defense systems by establishing new statewide oversight bodies. Two of these
states have also created state public defender systems. Several states currently have study
commissions that are working for reform. A number of additional states have recently achieved
positive reform, whether through the work of a study commission, litigation, or otherwise, and
provide encouraging examples for other states that are struggling to achieve reform. The
unmistakable trend across the nation is towards greater state funding and oversight. Given these
developments, there is genuine hope for substantial improvements to states’ mdigent defense
systems across the country.

8 Alabama, Arizona, Illinois, Maine, Michigan, Mississippi, New York (although recommendations of a current
commission are pending), Pennsylvania, and Washington.
* California, Idaho, South Dakota, and Utah.
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STATEWIDE INDIGENT DEFENSE SYSTEMS: 2006

In the decades since the opinion in Gideon v. Wainwright was issued, states have
adopted varying approaches to fulfill the U.S. Supreme Court’s mandate to provide
counsel at government expense to indigent persons in criminal (and various other)
proceedings. In some states, the responsibility for indigent defense services is entirely a
state responsibility: both funding and oversight operate at a state level. In other states,
mdigent defense services remain primarily a county responsibility. In still other states,
indigent defense is a shared responsibility between state and local governments.*

Despite these variations, there is a clear trend among states to develop some sort
of statewide oversight. In many states, both those with a statewide public defender
program and those without, such oversight is provided exclusively through a state
commission or oversight board. The oversight board is typically charged with setting
policy for indigent defense services and advocating for state resources. In several states
the commission provides some statewide oversight, but lacks full authority over indigent
defense services. In other states, the oversight is provided exclusively by the chief public
defender, and there is no commission.

The accompanying table, Statewide Indigent Defense Systems: 2005, sets out the
statewide delivery systems, where they exist, used among the states and the District of
Columbia. For the majority of states, the table describes the type of system used to
oversee provision of all indigent defense services, including trial and appellate cases.
However, for a few states, there are more specialized programs listed, such as statewide
appellate or capital post-conviction defender programs.

For each program listed, the table indicates:

. whether it 1s a statewide public defender system. The table further
indicates whether a public defender program handles all criminal cases at
the trial level, or handles some other type of cases, such as selected cases
at the trial level, direct appeals or capital post-conviction;

. whether it has an oversight commission;

. 1f a commission exists, the duties and responsibilities of the commission;

. if it is a state public defender program, the selection process, term,
qualifications and duties of the chief public defender;

. 1f it is a commission without a public defender program, thé selection
process, qualifications and duties of the executive director; and

. in which state governmental branch the agency is housed, as well as a

citation to the enabling statute.

**In 17 states, counties are responsible for more than 50 percent of indigent defense services funding. In
two of these states, Pennsylvania and Utah, indigent defense funding at the trial level is 100 percent a local
responsibility.

© 2006 American Bar Association
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Information Program



For the purposes of the table, a statewide public defender system is defined as a -
program where the primary representation of indigent defendants is provided throughout
the state by salaried, staff public defenders paid entirely with state funds. Nineteen
states’' have a state public defender system providing trial level representation statewide
in felonies, misdemeanors and juvenile delinquency cases, and primary appellate services.

As previously mentioned, a number of the states with public defender programs
also have oversight commissions, but that is not always the case. Similarly, there are five
states that have oversight commissions with full authority over indi gent defense services
statewide, but there is not a full-service statewide public defender program that is
responsible for all cases.>?

Two states (Florida and Tennessee) are served by state-funded elected public
defender offices. Due to the independence of elected officials, there is no state oversight
for those programs, and we have not categorized them as statewide public defender
systems. Ten states fall into the category of having an oversight commission for trial-
level services that lacks full authority over indigent defense services.” Finally, 15 states
have trial-level indigent defense systems that resist easy categorization. In 11 of these 15
states, indigent defense funding is primarily a county responsibility.>

Nine of the states”” that have no statewide public defender system providing trial
level representation do have statewide appellate defender offices funded by the state.
Offices in California, Indiana, Mississippi and Tennessee are specialty programs handling
select types of appeals (such as capital post-conviction proceedings).

*! Alaska, Arkansas, Colorado, Connecticut, Delaware, Hawaii, lowa, Kentucky, Maryland, Minnesota,
Missouri, Montana, New Hampshire, New Jersey, New Mexico, Rhode Island, Vermont, Wisconsin and
Wyoming.

>? Massachusetts, North Carolina, Oregon, Virginia and West Virginia. All of these states make use of
public defender programs but the programs either do not serve all areas of the state or are restricted to
select cases, such as just felonies.

>3 Georgia, Kansas, Indiana, Louisiana, Nebraska, Nevada, Ohio, Oklahoma, South Carolina and Texas.

> Alabama, Arizona, California, Idaho, Illinois, Maine, Michigan, Mississippi, Montana, New York, North
Dakota, Pennsylvania, South Dakota, Utah and Washington.

3 California, Idaho, INinois, Indiana, Kansas, Michigan, Mississippi, Oklahoma and South Carolina.

© 2006 American Bar Association
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INTRODUCTION

The ABA Ten Principles of @ Public Defense Delivery System were sponsored by the
ABA Standing Committee on Legal and Indigent Defendants and approved by the ABA
House of Delegates in February 2002. The Principles were created as a practical guide for
governmental officials, policymakers, and other parties who are charged with creating and
funding new, or improving existing, public defense delivery systems. The Principles consti-
tute the fundamental criteria necessary to design a system that provides effective, efficient,
high quality, ethical, conflict-free legal representation for criminal defendants who are unable
to afford an attorney. The more extensive ABA policy statement dealing with indigent
defense services is contained within the ABA Standards for Criminal Justice, Providing
Defense Services (3d ed. 1992), which can be viewed on-line (black letter only) and purchased
(black letter with commentary) by accessing the ABA Criminal Justice Section homepage at

heep://www.abanet.org/crimjust/home. html.
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ABA TEN PRINCIPLES
OF A PUBLIC DEFENSE DELIVERY SYSTEM

Black Letrer

The public defense function,
including the selection, funding,
and payment of defense counsel,
is independent.

Where the caseload is sufficiently
high, the public defense delivery
system consists of both a defender
office and the active participation of
the private bar.

Clients are screened for eligibility,
and defense counsel is assigned and
notified of appointment, as soon as
feasible after clients’ arrest, detention,

or request for counsel.

Defense counsel is provided sufficient
time and a confidential space within
which to meet with the client.

Defense counsel’s workload is
controlled to permit the rendering
of quality representation.

Defense counsel’s ability, training,
and experience match the complexity
of the case. '

The same attorney continuously
represents the client until completion

of the case.

There is parity between defense
counsel and the prosecution with
respect to resources and defense
counsel is included as an equal
partner in the justice system.

Defense counsel is provided with and
required to attend continuing legal

education.

Defense counsel is supervised
and systematically reviewed for
quality and efficiency according
to nationally and locally adopted
standards.

S



ABA TEN PRINCIPLES |
OF A PUBLIC DEFENSE DELIVERY SYSTEM

With Commentary

The public defense function, including
the selection, funding, and payment of
defense counsel,! is independent. The public
defense function should be independent from

political influence and subject to judicial
supervision only in the same manner and to
the same extent as retained counsel.? To safe-
guard independence and to promote efficiency
and quality of services, a nonpartisan board
should oversee defender, assigned counsel, or
contract systems.3 Removing oversight from
the judiciary ensures judicial independence
from undue political pressures and is an
important means of furthering the independ-
ence of public defense.4 The selection of the
chief defender and staff should be made on
the basis of merit, and recruitment of attor-
neys should involve special efforts aimed at

achieving diversity in attorney staff.>

Where the caseload is sufficiently high,®

the public defense delivery system con-
sists of both a defender office” and the active
participation of the private bar. The private
bar participation may include part-time
defenders, a controlled assigned counsel plan,
or contracts for services.8 The appointment
process should never be ad hoc,? but should
be according to a coordinated plan directed
by a full-time administrator who is also an
attorney familiar with the varied requirements
of practice in the jurisdiction.10 Since the
responsibility to provide defense services rests
with the state, there should be state funding
and a statewide structure responsible for

ensuring uniform quality statewide.!l

Clients are screened for eligibility; 12 and

defense counsel is assigned and notified
of appointment, as soon as feasible after
clients’ arrest, detention, or request for
counsel. Counsel should be furnished upon
arrest, detention, or request,13 and usually
within 24 hours thereafter. 14

Defense counsel is provided sufficient

time and a confidential space within
which to meet with the client. Counsel
should interview the client as soon as practica-
ble before the preliminary examination or the
trial date.!> Counsel should have confidential
access to the client for the full exchange of
legal, procedural, and factual information
between counsel and client.1® To ensure
confidential communications, private meeting
space should be available in jails, prisons,
courthouses, and other places where

defendants must confer with counsel.!”

Defense counsel’s workload is controlled

to permit the rendering of quality repre-
sentation. Counsel’s workload, including
appointed and other work, should never be
so large as to interfere with the rendering of
quality representation or lead to the breach of
ethical obligations, and counsel is obligated to
decline appointments above such levels.18
National caseload standards should in no
event be exceeded,!? but the concept of work-
load (i.e., caseload adjusted by factors such as
case complexity, support services, and an
attorney’s nonrepresentational duties) is a

more accurate measurcmsnt.zo



Defense counsel’s ability, training, and

experience match the complexity of the
case. Counsel should never be assigned a case
that counsel lacks the experience or training to
handle competently, and counsel is obligated
to refuse appointment if unable to provide

ethical, high quality representation.2!

The same attorney continuously

represents the client until completion
of the case. Often referred to as “vertical
representation,” the same artorney should
continuously represent the client from initial
assignment through the trial and sentenc-
ing.?? The attorney assigned for the direct
appeal should represent the client throughout
the direct appeal.

There is parity between defense counsel

and the prosecution with respect to
resources and defense counsel is included as
an equal partner in the justice system. There
should be parity of workload, salaries and
other resources (such as benefits, technology,
facilities, legal research, support staff, parale-
gals, investigators, and access to forensic serv-
ices and experts) between prosecution and
public defense.?3 Assigned counsel should
be paid a reasonable fee in addition to actual
overhead and expenses.24 Contracts with
private attorneys for public defense services
should never be let primarily on the basis of
cost; they should specify performance require-
ments and the anticipated workload, provide

an overflow or funding mechanism for excess,

unusual, or complex cases,2? and separately
fund expert, investigative, and other litigation
support services. 26 No part of the justice
system should be expanded or the workload
increased without consideration of the impact
that expansion will have on the balance and
on the other components of the justice
system. Public defense should participate as
an equal partner in improving the justice
system.?/ This principle assumes that the
prosecutor is adequately funded and support-
ed in all respects, so that securing parity will
mean that defense counsel is able to provide

quality legal representation.

Defense counsel is provided with and

required to attend continuing legal
education. Counsel and staff providing
defense services should have systematic and
comprehensive training appropriate to their
areas of practice and at least equal to that

received by prosecutors.28

.Defense counsel is supervised and
systematically reviewed for quality
and efficiency according to nationally and
locally adopted standards. The defender
office (both professional and support staff),
assigned counsel,or contract defenders should
be supervised and periodically evaluarted for

competence and efficiency.2?

o



NOTES

L “Counsel” as used herein includes a defender office,
a criminal defense attorney in a defender office, a con-
Tract artorney, or an attorney in private practice
accepting appointments. “Defense” as used herein
relates ro both the juvenile and adulr public defense
systems.

2 National Advisory Commission on Criminal Justice
Standards and Goals, Task Force on Courts, Chapter
13, The Defense (1973) [hereinafter “NAC”],
Standards 13.8, 13.9; Nationa! Study Commission on
Defense Services, Guidelines for Legal Defense Systems
in the United States (1976) [hereinafter “NSC”],
Guidelines 2.8, 2.18, 5.13; American Bar Association
Standards for Criminal Justice, Providing Defense
Services (3rd ed. 1992) [hereinafter “ABA”], Standards
5-1.3, 5-1.6, 5-4.1; Standards for the Administration of
Assigned Counsel Systems (NLADA 1989) [hereinafter
“Assigned Counsel”], Standard 2.2; NLADA
Guidelines for Negotiating and Awarding Contracts

Jor Criminal Defense Services, (1984) [hereinafter
“Contracting”], Guidelines II-1, 2; National
Conference of Commissioners on Uniform State Laws,
Model Public Defender Act (1970) [hereinafter

“Model Act”), § 10(d); Institute for Judicial
Administration/American Bar Association, Juvenile
Justice Standards Relating to Counsel for Private Parries
(1979) [hereinafter “ABA Counsel for Privare Parties’],
Standard 2.1(D).

3 NSC, supra note 2, Guidelines 2.10-2.13; ABA,
supra note 2, Standard 5-1.3(b); Assigned Counsel,
supra note 2, Standards 3.2.1, 2; Contracting, supra
note 2, Guidelines II-1, II-3, IV-2; Institute for
Judicial Administration/ American Bar Association,
Juvenile Justice Standards Relaring to Monitoring (1979)
[hereinafter “ABA Monitoring”}, Standard 3.2.

2 Judicial independence is “the most essential charac-
ter of a free sociery” (American Bar Association
Standing Commirtee on Judicial Independence,

1997).
5 ABA, supra note 2, Standard 5-4.1

6 “Sufficiently high” is described in detail in NAC
Standard 13.5 and ABA Standard 5-1.2. The phrase
generally can be understood to mean that there are
enough assigned cases to support a full-time public
defender (taking into account distances, caseload
diversity, etc.), and the remaining number of cases
are enough to support meaningful involvement of
the private bar.

7 NAG, supra note 2, Standard 13.5; ABA, supra note
2, Standard 5-1.2; ABA Counsel for Private Parties,
supra note 2, Standard 2.2. “Defender office” means a
full-time public defender office and includes a private
nonprofit organization operating in the same manner
as a full-time public defender office under a contract
with a jurisdiction.

8 ABA, supra note 2, Standard 5-1.2(a) and (b); NSC,
supra note 2, Guideline 2.3; ABA, supra note 2,
Standard 5-2.1.

2 NSC, supra note 2, Guideline 2.3; ABA, supra note
2, Standard 5-2.1.

10 ABA, supra note 2, Standard 5-2.1 and commen-
rary; Assigned Counsel, supra note 2, Standard 3.3.1
and commentary n.5 (duties of Assigned Counsel
Administrator such as supervision of attorney work
cannot ethically be performed by a non-attorney, cit-
ing ABA Model Code of Professional Responsibility
and Model Rules of Professional Conduct).

H NSC, supra note 2, Guideline 2.4; Model Act,
supra note 2, § 10; ABA, supra note 2, Standard 5-
1.2(c); Gideon v. Wainwright, 372 U.S. 335 (1963)
(provision of indigent defense services is obligation of
state),

12 For screening approaches, see NSC, supra note 2,
Guideline 1.6 and ABA, supra note 2, Standard 5-7.3.

13 Nac, supra note 2, Standard 13.3; ABA, supra
note 2, Standard 5-6.1; Model Act, suprz note 2, § 3;
NSC, supra note 2, Guidelines 1.2-1.4; ABA Counsel
for Private Parties, supra note 2, Standard 2.4(A).

14 NSC, supra note 2, Guideline 1.3.

15 American Bar Association Standards for Criminal
Justice, Defense Function (3rd ed. 1993) [hereinafter
“ABA Defense Function”], Standard 4-3.2;
Performance Guidelines for Criminal Defense
Representarion (NLADA 1995) [hereinafrer
“Performance Guidelines”], Guidelines 2.1-4.1; ABA
Counsel for Private Parties, supra note 2, Standard 4.2.



16 NSC, supra note 2, Guideline 5.10; ABA Defense
Function, supra note 15, Standards 4-3.1, 4-3.2;
Performance Guidelines, supra note 15, Guideline
2.2.

17 ABA Defense Function, supra note 15, Standard
4-3.1.

18 Nsc, supra note 2, Guideline 5.1, 5.3; ABA,
supra note 2, Standards 5-5.3; ABA Defense
Function, supraz note 15, Standard 4-1.3(e); NAC,
supra note 2, Standard 13.12; Contracting, supra
note 2, Guidelines HI-6, TII-12; Assigned Counsel,
supra note 2, Standards 4.1, 4.1.2; ABA Counsel for
Private Parties, supra note 2, Standard 2.2(B)(iv).

19 Numerical caseload limits are specified in NAC
Standard 13.12 {(maximum cases per year: 150
felonies, 400 misdemeanors, 200 juvenile, 200 men-
tal health, or 25 appeals), and other national stan-
dards state that caseloads should “reflect” (NSC
Guideline 5.1) or “under no circumstances exceed”
{Contracting Guideline 111-6) these numerical limirs.
The workload demands of capiral cases are unique:
the duty to investigate, prepare, and try both the
guilt/innocence and mitigation phases today requires
an average of almost 1,900 hours, and over 1,200
hours even where a case is resolved by guilty plea.
Federal Death Penalty Cases: Recommendations
Concerning the Cost and Quality of Defense
Representation (Judicial Conference of the United
States, 1998). See also ABA Guidelines for the
Appointment and Performance of Counsel in Death

Penalty Cases (1989) [hereinafter “Death Penalty”}.

20 ABA, supra note 2, Standard 5-5.3; NSC, supra
note 2, Guideline 5.1; Standards and Evaluation
Design for Appellate Defender Offices (NLADA 1980)
[hereinafier “Appellate”], Standard 1-F

21 Performance Guidelines, supra note 15,
Guidelines 1.2, 1.3(a); Death Penalry, supra note 19,
Guideline 5.1.

22 NSC, supra note 2, Guidelines 5.11, 5.12; ABA,
supra note 2, Standard 5-6.2; NAC, supra note 2,
Standard 13.1; Assigned Counsel, supra note 2,
Standard 2.6; Contracring, supra note 2, Guidelines

I11-12, 111-23; ABA Counsel for Private Parties, supra
note 2, Standard 2.4(B)(i).

23 NSC, supra note 2, Guideline 3.4; ABA, supra
note 2, Standards 5-4.1, 5-4.3; Contracting, supra
note 2, Guideline 11-10; Assigned Counsel, supra
note 2, Standard 4.7.1; Appeliate, supra note 20
(Performance); ABA Counsel for Private Parties, supra
note 2, Srandard 2.1(B)(iv). See NSC, supra note 2,
Guideline 4.1 (includes numerical staffing ratios,
e.g.: there must be one supervisor for every 10 attor-
neys, or one part-time supervisor for every 5 attor-
neys; there must be one investigator for every three
attorneys, and art least one investigator in every
defender office). Cf. NAC, supra note 2, Standards
13.7,13.11 (chief defender salary should be at parity
with chief judge; sraff attorneys at pariry with private
bar).

24 ABA, supra note 2, Standard 5-2.4; Assigned
Counsel, supra note 2, Srandard 4.7.3.

25 NSC, supra note 2, Guideline 2.6; ABA, supra
note 2, Standards 5-3.1, 5-3.2, 5-3.3; Contracting,
supra note 2, Guidelines I1I-6, 11I-12, and passim.

26 ABA, supra note 2, Standard 5-3.3(b)(x);
Comracting, supra note 2, Guidelines 111-8, 111-9.

27 ABA Defense Function, supra note 15, Standard
4-1.2(d).

28 NAGC, supra note 2, Standards 13.15, 13.16;
NSC, supra note 2, Guidelines 2.4(4), 5.6-5.8; ABA,
supra note 2, Standards 5-1.5; Model Acr, supra note
2,§ 10(e); Contracting, supra note 2, Guideline I11-
17; Assigned Counsel, supra note 2, Standards 4.2,
4.3.1,4.3.2, 44.1; NLADA Defender Training and
Development Standards (1997); ABA Counsel for
Private Parties, supra note 2, Standard 2.1(A).

29 NSC, supra note 2, Guidelines 5.4, 5.5;
Contracting, supra note 2, Guidelines 11-16;
Assigned Counsel, supra note 2, Standard 4.4; ABA
Counsel for Private Parties, supra note 2, Standards
2.1 (A), 2.2: ABA Monitoring, supra note 3,
Standards 3.2, 3.3. Examples of performance stan-
dards applicable in conducting these reviews include
NLADA Performance Guidelines, ABA Defense
Function, and NLADA/ABA Death Penalty.
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For More INForRMATION OR To ORDER PusLicarions, CoONTACT STAFF AT:
American Bar Association, Division for Legal Services
541 N. Fairbanks Court, 15t Floor
Chicago, Hlinois 60611
(312) 988-5750
huep://www.abalegalservices.org/sclaid
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